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The right to disconnect

In the context of the digital transformation in the world of work, the European Parliament's Employment and
Social Affairs Committee has adopted a legislative-initiative report calling on the Commission to propose an
EU directive that lays down minimum requirements for the right to disconnect. The practice of remote working
through digital tools intensified through the coronavirus lockdown measures has drawn increasing attention to
the issues of constant connectivity and the blurring boundaries between working and non-working time.
Parliament is expected to vote on this legislative initiative during its January 2021 plenary session.

Background

With the changing nature of work, shifting gender roles and family patterns, the issues of safety and health
at work and of work-life balance have been important topics in EU level policy debates for a long time. The
right to disconnect refers to a worker's right to be able to disengage from work and refrain from engaging
in work-related electronic communications, such as emails or other messages, during non-work hours.
Digital transformation is one of the crucial factors that has been fundamentally changing the nature of
work, including making it more flexible through telework and ICT-based mobile work. Telework and
ICT-based mobile work make it possible to work anywhere and at any time, and for workers to be reachable
outside their working hours. These practices were already present to differing degrees across Member
States, sectors and occupations before the coronavirus crisis. According to a Eurofound survey, in July 2020,
nearly half of respondents teleworked at least some of the time, and a third worked exclusively from home
due to the coronavirus outbreak and lockdown measures. Excessive teleworking practices can negatively
affect people's mental health and work-life balance.

Current legislative framework

There is currently no European legal framework directly defining and regulating the right to disconnect.
The Working Time Directive refers to a number of rights that indirectly relate to similar issues. In addition,
Principle 10 of the European Pillar of Social Rights calls for a healthy, safe and well-adapted work
environment, and for data protection, while Principle 9 for work-life balance. In half of the Member States,
the right to disconnect is already part of policy discussion or has already been legislated on. In addition,
many initiatives at company level aim to regulate the possible negative impacts of communication
technologies on workers' lives.

European Parliament legislative initiative

On 1 December 2020, the Committee on Employment and Social Affairs adopted a report calling on the
European Commission to adopt a legislative proposal for a directive on the right to disconnect. The report was
prepared after broad consultation of experts and stakeholders. It aims to reaffirm the right of no professional
solicitation outside working time, with full respect for working time legislation and working time provisions in
collective agreements and contractual arrangements. It sets minimum requirements on the use of digital tools
for professional purposes outside working hours, which over time aim at creating a culture that avoids out-of-
hours contact. It emphasises the important role of social partners in implementing the right to disconnect and
of the need for tailor-made solutions meeting companies' specific needs and constraints. (In her political
quidelines, Commission President Ursula von der Leyen committed to responding to any Parliament legislative
initiative with a legislative act, in full respect of the proportionality, subsidiarity and better law-making principles.)

Legislative-initiative report: 2019/2181 (INL); Committee responsible: EMPL; Rapporteur: Alex Agius Saliba (S&D,
Malta). For further information see 'Legislative Train Schedule': The right to disconnect.
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The right to disconnect

This EPRS Briefing relates to the subject of the legislative initiative report currently being prepared by the
Employment and Social Affairs Committee (rapporteur: Alex Agius Saliba, S&D, Malta; 2019/2181(INL).’

Key aspects

According to Eurofound, the 'right to disconnect'refers to a worker's rightto be able to disconnect
from work and refrain fromengaging in work-related electroniccommunication, suchas emails and
other messages, during non-work hoursand holidays.?

Twenty years ago, it was exceptional (unless in the case of emergency) to contact an employee
outside working hours,andeven more so during weekends or holidays.

Today, many managers routinely contact employees/colleagues by e-mail or by phone after work,
at the weekend and during holidays. In some companies/countries, 'on call' is becoming the new
norm. Not infrequently, contracts oblige employees to be available after work, at the weekend and
during holidays. Being prompt is associated with higher productivity and considered a necessary
condition for career advancement;? for this reason, some employees consent to taking on the
burden of onerous workschedulesthatinvade their private lives.

In 2019, 5.4 % of employed persons in the EU-27 aged 15-64, reported they 'usually' worked from
home (Eurostat). This share remained constant at around 5% throughout the 2009-2019 period.
However, over the same period, the share of those who 'sometimes’ worked from home gradually
increased, from 6.0% in 2009 to 9.0 % in 2019. The Netherlands and Finland topped the EU list for
remote working, with 14.1 % of employed persons usually working from homein 2019. They were
followed by Luxembourg (11.6 %) and Austria (9.9 %). By contrast, the lowest rates of home workers
were reported in Bulgaria (0.5 %), Romania (0.8 %), Hungary (1.2 %), Cyprus (1.3 %), Croatia and
Greece (both 1.9%).*

In 2020, the coronavirus crisis forced many (private and public) companies and organisations to
switch to teleworking, there has been a recentspikein the number of teleworkers. According tothe
'Living, Working and COVID-19' online survey carried out in April 2020 by Eurofound, 37 % of
respondents started working from home duringthe lockdown.This increasewas significantly higher
in those countries that already had larger shares of teleworkers (see Figure 1). It is expected that
teleworking willbecome increasingly common in the future.”

The widespread increase in telework has positive and negative effects. Telework affords increased
productivity, a better work-life balance and greater working-time autonomy. During the coronavirus
crisis, teleworking has made it possible to maintain business continuity andemployment. However,
it can blur the boundaries between people's professional and private lives.®
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Figure 1—-Home-based work because of coronavirus-related lockdown (2020), comparedto
routine home-basedwork (2019), percentage

Percentages of workers in home-based work (%)
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Source: Eurofound, LFS2019 and Online Survey Wave April 2020 (R2=0.6).

Working time standards

From an ergonomic point of view, employees should be productive, resilientand satisfied with their
work foralong time (and in reality for longer working lives). The ergonomic parameters of working
timein theEU (8 hoursaday,40hours aweek and 11 hours rest time) can be seen as a standard for
a healthy and safe arrangement of work.” Organisations should pay greater attention to this matter
not only because it is required by law, but also because of their employees' welfare and the
decreased productivity thatmay result froman overuse of digital tools.

A common misconception is that longer workmeans more output. The result of long working hours
is clear: working significantly longerdecreases productivity. In fact, 'an increasing body of evidence
underlines that the effects of areduction of regularlong working hours include positiveimpacts on
workers' physicaland mental health, improved workplace safetyand increased labour productivity
due to reduced fatigue and stress, higher levels of employee job satisfaction and motivation and
lower rates of absenteeism. Appropriate government policies to limit excessively long working
hours areanimportantfeature of any legal frameworkon working time and these also exist in most
European countries at both the country level and at the supranational level in the form of the EU
Working Time Directive'. (Messenger, ILO).2

Companies learned that a long time ago. In the 19th century, when organised labour first pushed
employersto limit workdaysto 10 (andlatereight) hours, management was surprised by the fact that
outputactuallyincreased —and that expensive failuresand accidents at work decreased.’

Another risk stems from the potential for work intensification, if the right of teleworkers to switch
off is not explicitly regulated and fully respected.’ Of even greater concern is the fact that 'the
monitoring of employee mobile devices can often allow employers to obtain GPS tracking
information through which employers can uncover employees' locations, daily routines, private
sexualinformation, and medical conditions"."
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Payment for overtime work

The question of overtime wages is linked to the fact that non-exempt workers tend to be paid by the hour,
while exempt workers are not eligible for overtime no matter how many hours they earn. When it comes
to employees working after hours, being exempt means there is no compensation. By contrast, non-
exempt employees must be paid for additional work done after working hours and at a premium rate for
any work done for more than 40 hours in a workweek. Many employers have responded with strict overtime

policies, establishing specificallywhen employees are allowed to log overtime hours.'?

Nationallaw, case law and social partner agreements

A number of EU countries have recently taken affirmative steps to regulate the (tele)work-related
use of digital communication in order to provide employment protection to employees.Eurofound
(2020) classifies the provisions addressingteleworking in different Member Statesas follows: '

# 'balanced promote-protect' approach: specific legislation introducing a legal framework
for theright to disconnect (Belgium, France, Italy and Spain);

* 'promoting' approach: legislation on the use of telework, with provisions identifying its
potential advantages but not its potential disadvantages (Czechia, Lithuania, Poland
and Portugal);

* 'general' regulatory approach: only generallegislation regulating the use of tele/remote
work (Austria, Bulgaria, Estonia, Germany, Greece, Croatia, Hungary, Luxembourg,
Malta, the Netherlands, Romania, Slovenia and Slovakia);

* no specific legislation governing tele- or remote working (Cyprus, Denmark, Finland,
Ireland, Latvia and Sweden).

Figure 2 — Clusteranalysis of national legislation (2020)

B Balanced promate-protect’ approach
B ‘Promating’ approach

" 'General’ regulatory approach

B Mo specific legislation

Source: Eurofound compilation based on the contributions from the Network of Eurofound Correspondents.
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France

Franceis considered the EU pioneer in legally recognising the right to disconnect. As early as 2013,
a national cross-sectoral agreement on quality of life at work encouraged businesses to avoid any
intrusion into employees' private lives by defining periods when their electronic communication
devices could remain switched off. This right was subsequently made lawon 8 August 2016 and is
now regulated by Article L.2242-17 of the French LabourCode." The new law — focusing on the droit
a la déconnexion (right to disconnect) - requirescompanies with 50 employees ormore to estabilish
a dialogue between employer and employees (via representatives) in order to regulate the use of
digital tools beyond working hours, to specify employees' rights to switch off,and to ensure these
rights are enforced.

Furthermore, the right to disconnect has to be included in the mandatory annual negotiation
process focussing on quality of life at work and gender equality. It only applies to businesses with
50 or more employees. Electronic requests made beyond working hours are compensatable time,
just 'as if someone was having work phone conversations outside of normal business hours or
reviewing files'.

Even before the 2016 legislation, French law recognised a contractual right to disconnect for employees
working from home.France's Supreme Court ordered Rentokil Initial, a British pest-control company, to pay
€60 000 to one of its former France-based employees for having required them to be constantly accessible
in case aworkissue arose. The employee left the company in2011.'

Germany

German employers have also made significant progress in regulating after-hours work, but no
specific legislation has been adopted in this regard. German employers recognise the harmful
effects of constant pressure on theiremployees.For example, companies such as Volkswagen, BMW
and Puma have all voluntarily imposed restrictions on when managers can e-mail employees
outside working hours.'

Germany's corporate self-regulatoryapproach allows employees to engage in discussions with the
relevant social partners with the aim to develop unique regulations tailored to the needs of each
party. The risk involved in self-regulation, however, is that employers will often create rules that
seemingly favour employees yet in practice fail to give them substantive protection. Moreover,
German employersare not bound to engage in corporate self-regulation.

The German Labour Ministryitself has also adopted policies regarding after-hours communication,
in order to encourage other employersto follow suit. The ministry has banned any communication
with staff outside working hours, except in emergencies, and implemented rules that do not allow
managers to take disciplinary action against employees who switch off their mobile devices or fail
to respond to communicationafter working hours."

Examples

There are regional examples, such as the tariff agreement of the metal industry of Baden-Wiirttemberg.
This agreement allows to reduce the daily rest time of employees to nine consecutive hours (instead of 11),
if during telework employees can set the beginning and the end of their working day by themselves.'®
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Europeanlaw

Thereis currentlyno existingor proposed EU legislation' that directly addresses the scopeor timing
of work-related electroniccommunication between employersand employees.

a. Primary law

Articles 153 and 154 of the Treaty on the Functioning of the European Union (TFEU) stipulate that
the EU shalladopt directives setting out minimum requirements with regardto working conditions,
as well as support andcomplement the Member States' activities in thisdomain. Article 153(2) TFEU

further stipulates that such requirements shall extend to social security and social protection of
workers.

Article 154 TFEU states that social partners are to be consulted on possible initiatives envisaged
under Article 153 TFEU. They can sign agreements, which, upon their request, can beimplemented
atEUlevel in accordance with Article 155 TFEU. Social partnersmay also collect and exchange good
practices across the EU. Nationally,social partners can support the implementation of this principle
via collective bargaining and through involvement in the design and implementation of relevant
policies.

Article 31 of the Charter of Fundamental Rights of the EU, entitled 'Fairand just working conditions',
gives every worker the right to working condition thatrespect his or her health, safety anddignity.

b.  Secondarylaw

Theright to disconnect should be consideredin relation to attaininga better work-life balance and
health and safety at work, objectivesthathave been at the core of recent EU initiatives. Principle 10
of the European Pillar of Social Rights (healthy, safe and well-adapted work environment and data
protection),® as well as the Directive on Work-Life Balance for Parents and Carers are also relevant
to this right, although they do not refer specifically to it.

The Working Time Directive

The Working Time Directive (WTD, 2003/88/EC),*' by defining working time, maximum working
hours and minimum daily and weekly rest periods that should be respected in order to safeguard
workers' health andsafety, indirectly relates to the rightto disconnect.

Article 2(1) of the WTD defines working time?* as 'any period during which the worker is working [at
work', in some linguistic versions], atthe employer'sdisposal and carryingout his activities or duties,
in accordance with nationallaws and/or practice'. It is established case law that on-call time, where
workers are required to be available for the job, must be regarded in its entirety as working time,
regardless of whether they actually perform tasks during this period. Stand-by time of a worker at
home who is obliged to respond to calls from the employer within a short period must be regarded
as 'working time'.%

Working time has to be documented. Article 2(1) introduces the requirement to set up a system
measuring the duration of time worked each day by each worker.?*

The WTD provides for three types of minimumrest periods® (as well as paid annual leave). The Court
of Justice of the European Union (CJEU) has emphasised that these minimum rest requirements
‘constitute rules of Community social law of particular importance from which every worker must
benefit as a minimum requirementnecessaryto ensure protection of his safety and health...'*
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Article 3 of the WTD provides for a minimum daily restof 11 consecutive hours:'Member States shall
take the measures necessary to ensure thatevery worker is entitled to a minimum daily rest period
of 11 consecutive hours per 24-hour period'.

This corerequirement appearsto have been satisfactorily transposed into national law by Member
States for most sectors. However, there are some ambiguities for sectors or groups of workers that
arenotincluded or exempted from national working time legislation. Most Member States require
a minimum of 11 consecutive hours of rest, as imposed by the Working Time Directive. However,
some Member States go further by requiringa minimum restof 12 consecutive hours.”

Article 5 ofthe WTD provides that 'Member States shall take the measures necessary toensure that,
per each seven-day period, every worker is entitled to a minimum uninterrupted rest period of 24
hours plus the 11 hours' daily restreferredtoin Article 3.

In other words, Article 5 provides for a minimum 35-hour continuousrest period for every period of
seven days, which may only be reduced to 24 hours if objectively justified. Article 16(a) of the WTD
allows Member States to establish a reference period of up to 14 days for the purpose of granting
this weekly rest.

This provision has been transposed into national law by the majority of Member States. While
around half of the Member States stick tothe minimum requirements set outin the WTD, several go
beyond the minimum and provide workers with 36,242,% 44*° or 48" hours of rest per week. Some
Member States also establish additional rules such as a requirement to grant weekly rest as far as
possible simultaneouslyfor allemployees or whenever possible on the same dayfor workers of the
same household.

C. Court of Justice of the European Union
Below are examples of case law that can beimportant to support the right to disconnect:

» CJEU judgmentin Case C-518/15, Stand-by time of a worker at home who is obliged to
respond to calls from the employer within a short period must be regarded as 'working
time', 21 February 2018;3**

# CJEU judgment in Case C-55/18, Member States must require employersto set up a
system enabling the duration of daily working time to be measured, 14 May 2019.*

Conclusions

Even if there is no enacted or proposed EU regulation?®* that directly addresses the right to
disconnect, Articles 153 and 154 TFEU could be the basis for the adoption of directives setting out
minimum requirements, as well as supporting and complementing the activities of the Member
States in the area of working conditions.

The Working Time Directive, by definingworking time, maximumworking hours and minimum daily
and weekly rest periods that should be respected in order to safeguard workers' health and safety,
refers to a number of rights that indirectly relate to 'right to disconnect' issues:in particular, the
definition of what working time is, maximum working hours, the minimum daily and weekly rest
periods that are requiredin order to safeguardworkers'health and safety.

In addition, taking into accountrecent CJEU case law, (see above):

* stand-by time of a worker at home whois obliged to respond to calls from the employer
within a short period has to be regarded as 'working time',

# Member States mustrequire employersto set up asystemenabling theduration of daily
working time to be measured.
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However, it will be difficult to revise the WTD in a way that takes into accountthe right to disconnect.
In 2010, the consultation of EU-level workers' and employers' representatives on the possibilities to
amend the WTD did not result in a social partners' agreement.>® Employers tended to see the
changes as necessary for achieving greater flexibility in theorganisation of working time, while trade
unions, on the contrary, considered it important to provide effective legal protection for workers
against excessive working hours.>¢

A more pragmaticapproach could be to adopt an enforcementdirective related to the WTD, which
would be of a more technical nature, similar to the Posting of Workers Enforcement Directive
(2014/67/EV).* This directive was adopted with the aim to increase the awareness of workers and
companies about their rights, to improve cooperation between national authorities, to clarify the
definition of 'posting’, to increase legal certainty for posted workers and service providers, and to
define Member States' responsibilities. A WTD-related enforcement directive related could, based
on recent developmentsand caselaw, give some clarificationsin the measurement of working time,
daily and weekly rest periods and the role of agreements betweensocial partners.
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